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SAMPLE FORMAT FOR


AMERICAN RED CROSS (ARC) MEMORANDUM OF UNDERSTANDING (MOU)


MEMORANDUM OF UNDERSTANDING


BETWEEN


(NAME AND ADDRESS OF MEDICAL DEPARTMENT ACTIVITY)


AND


AMERICAN RED CROSS (ARC) CHAPTER

1.  This is an MOU between the (name of Medical Department activity), hereinafter referred to as Medical Department activity and the ARC Chapter, whereby the ARC Chapter will provide ARC volunteers to assist the Medical Department activity in providing service to military beneficiaries.

2.  This MOU is mutually beneficial.  The ARC volunteers will provide the Medical Department activity with a reasonable means of augmenting its staff to increase efficiency in mission accomplishment.  The ARC volunteers will receive job-related training and on-the-job experience.

3.  Responsibility
     a.  The Medical Department activity must:

           (1) Designate a chairperson for ARC volunteers to work closely with the director of ARC volunteers to coordinate the assignment of ARC volunteers to the Medical Department activity; assign ARC volunteers to work areas within the facility; and serve as a single point of contact for ARC volunteer matters.

           (2) Orient the ARC volunteers to familiarize themselves with the activity, work assignment, and the activity's regulations, policies, procedures, etc.

           (3) Specify training to be provided in addition to orientation.  This should be determined during formulation of the MOU.  If training is to be provided, this subparagraph should specify the type, the duration of the training, and 

those training resources that will be provided by the Medical Department activity.  If no training is to be provided, omit this subparagraph.

           (4) Provide day-to-day supervision of each ARC volunteer in the volunteer's assigned work area.

           (5) Provide a copy of the National Framework In Which  Volunteers May Give Service (attachment 1) and review with each ARC volunteer before work assignment. 

           (6) Assist in the recruitment of ARC volunteers as requested by the director for ARC volunteers.

     b.  The ARC Chapter must:

           (1) Recruit ARC volunteers for assignment to the Medical Department activity.
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           (2) Designate a director of ARC volunteers to coordinate with the Medical Department activity chairperson, their assign-ment to the activity, and to discuss and resolve other matters of mutual concern regarding the volunteers.

           (3) Cooperate with the chairperson for ARC volunteers to ensure only the duties specified in the MOU and approved by the Medical Department activity are performed by assigned volunteers.

4.  Duties and Responsibilities of ARC Volunteers
     a.  Examples of specific duties and responsibilities

          (1) Chair side assisting in all dentistry disciplines

               (a) Pass dental instruments.

               (b) Prepare dental materials.

               (c) Vacuum the oral cavity.

          (2) Assisting in the central sterilization room

               (a) Clean instruments.

               (b) Pack and wrap instruments in tray seats.

          (3) Assisting at the reception and appointment desk

               (a) Answer telephones and take and relay messages.

               (b) Schedule appointments.

               (c) Retrieve and file patient records.

          (4) Perform other duties, as directed, when not performing specific duties as long as these duties do not conflict with the prohibitions contained in this MOU and comply with the National Framework In Which Volunteers May Give Service (attachment 1).
               (b) All duties performed by ARC volunteers must be mission-related and shall not include policy-making activities.

               (c) Duties must be performed under the day-to-day supervision and control of designated Medical Department activity personnel.

               (d) If ARC volunteers will be involved in direct patient care, they must be included in the quality assurance and risk management (QA/RM) process.  Their involvement should be addressed in this subparagraph.  If this subparagraph is not needed, omit and renumber remaining subparagraph.  Recommend QA/RM statement,
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"ARC volunteers involved in direct patient care must participate in the Medical Department activity's QA/RM programs.  The participation will include a review of all charts in addition to all other requirements of the program."

               (e) The ARC volunteers must not receive compensation for subject services from any agency of the United States, the ARC, or any other entity.

5.  Liability
     a.  Liability Paragraph for CONUS Activities.  "American Red Cross volunteers performing gratuitous support to Government personnel in delivering services to Armed Forces personnel and beneficiaries pursuant to this MOU, are "employees" of the United States for the purposes of the Federal Tort Claims Act (FTCA), when the proper conditions, as outlined in the MOU between the Department of Justice and the Department of Defense on the subject of "Status of Certain ARC Volunteers," dated 20 November 1990, incorporated and made a part of this agreement, exist.  To the extent that Red Cross volunteers are considered employees of the United States, the provisions of the Federal Tort Claims Act (FTCA), Title 28, United States Code, section 2679 will apply.  Tort liability for paid and unpaid personnel of the Red Cross engaged in Red Cross functions conducted under the direction and control of the Red Cross are responsibilities of the Red Cross; for all purposes, including tort liability, these personnel are not, under Title 10, United States Code, section 2602(e), "employees of the United States."  Aside from the applicability of the FTCA, as outlined above, there is no agreement or understanding between the parties regarding the liability or indemnification of Red Cross Volunteers."

     b.  Liability Paragraph for OCONUS Activities
          (1) The FTCA provides the remedy against the United States for injury or death resulting from the negligent or wrongful act of any employee of the Government while acting within the scope of their employment is exclusive of any other civil action for money damages by reasons on the same subject matter against the employee whose act or omission gave rise to the claim (Title 28, United States Code, section 2679(b)(1)).

          (2) The FTCA does not apply to claims arising in a foreign country (Title 28, United States Code, section 2680(k)).

          (3) Absolute immunity for DoD health care providers in common law tort cases is premised upon the Gonzalez Act (Title 10, United States Code 1089) and the Westfall Act (Title 28, United States Code, sections 2671, 2674, and 2679) formally known as the Federal Employees Liability Reform and Tort Act.  When applicable, these laws provide the exclusive remedy for the case under consideration is against the United States under the FTCA.

          (4) The Gonzalez Act does not immunize health care personnel serving outside the United States.  Subsection (f) of the Gonzalez Act authorizes DoD to indemnify (hold harmless) or provide liability insurance for its health care personnel serving overseas in the event they are sued for malpractice.
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          (5) The Westfall Act, in contrast, states the sole and exclusive remedy for the negligent acts or omissions of any Federal employees is the FTCA.  The Westfall Act applies to personnel outside the United States, United States v. Smith, 499 U.S. 160, 111 Supreme Court 1180 (1991), even when the FTCA itself precludes Government liability.

          (6) With the advent of the Westfall Act, the Gonzalez Act mainly serves to protect foreign-based military personnel against malpractice suits filed against providers in the provider's individual capacity in foreign courts.  In such instances, the Gonzalez Act does not remove the provider from the action, however, it provides a mechanism to indemnify the provider for any costs that might be incurred defending such action.  This protection is implemented within the Department of the Navy by SECNAVINST 6300.3.

          (7) Current and former Government employees may request representation by Department of Justice (DOJ) attorneys.  The request will be approved if DOJ determines the employee was acting within the scope of his or her employment at the time of the acts giving rise to the lawsuit and representation is considered in the best interests of the United States.

          (8) "Employee of the Government" includes officers or employees of any Federal agency, members of the military or naval forces of the United States, ..., and persons acting on behalf of a Federal agency in an official capacity, temporarily or permanently in the service of the United States, whether with or without compensation" (Title 28, United States Code, section 2671).

          (9) Claims arising in a foreign country from injuries caused by negligent acts or omissions of DoD health care providers are typically adjudicated under the Military Claims Act (or depending upon status of the claimant, the Foreign Claims Act).  These acts provide an administrative process which generally mirrors the FTCA, however, the Military Claims Act provides no right to sue.  If the claimant is dissatisfied with the adjudication process, an appeal to the next higher adjudication authority exists (in DoD, SECNAV, or SECNAV's designee).

          (10) ARC volunteers performing gratuitous support to Government personnel in delivering services to Armed Forces personnel and beneficiaries pursuant to the MOU between DOJ and DoD on the subject of "Status of Certain American Red Cross Volunteers," dated 20 November 1990, hereinafter referred to as "ARC MOU," incorporated and made a part of this agreement by reference, are "employees" of the United States for the purposes of the FTCA, when the proper conditions, as outlined in the ARC MOU, exist.  To the extent that ARC volunteers are considered employees of the United States, the provisions of the FTCA, Title 28, United States Code, section 2679 will apply.

          (11) Tort liability for paid and unpaid personnel of the Red Cross engaged in Red Cross functions conducted under the direction and control of the Red Cross are responsibilities of the Red Cross; for all purposes, including tort liability, these personnel are not, under Title 10, United States Code, section 2602(e), "employees of the United States."

          (12) ARC volunteers performing gratuitous support to 

Government personnel in delivering services to Armed Forces personnel and
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beneficiaries pursuant to the ARC MOU are "employees" of the United States for the purposes of the FTCA, when the proper conditions, as outlined in the ARC MOU, exist.  To the extent that ARC volunteers are considered "employees of the United States," SECNAV has discretion per subsection (f) of the Gonzalez Act to indemnify (hold harmless) ARC volunteers serving overseas in the event they are sued in a foreign court for malpractice.  Application of the Gonzalez Act to hold ARC volunteers harmless in these prescribed circumstances would be consistent with the purposes of the ARC MOU; however, SECNAV has not entered an agreement or understanding in this regard.  Application of the Gonzalez Act to hold ARC volunteers harmless is a matter within the discretion of SECNAV.

          (13) Aside from the applicability of the FTCA, as outlined above, there is no agreement or understanding between the parties regarding the liability or indemnification of ARC volunteers.

6.  Media coverage.  The Medical Department activity and ARC chapter will be well identified in all media as collaborators in services by this MOU.

7.  Effective Period.  The effective period of this MOU is from (date) through (date).

8.  The principals must ensure this MOU is interpreted, understood, and carried out by all those involved.  The MOU should be reviewed annually and may be renewed on a year-to-year basis by mutual, written agreement of the principals.  Also, the MOU may be terminated by either principal at any time, 30 days following receipt of written notification.

                           _______



           ________________              
Signature and Date



Signature and Date

Title






Title

Medical Department Activity

  
ARC Chapter

Address   





Address
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